UNITED STATES BANKRUPTCY COURT
NORTHERN DISTRICT OF MISSISSI PPI

IN RE: SUPERTRAIL MANUFACTURING CO., INC. CASE NO. 96-20040
SUPERTRAIL MANUFACTURING CO,, INC. PLAINTIFF
VERSUS ADV. PROC. NO. 97-2059

PACIFIC INVESTMENTS, INC. AND
HEIGHTS, INC. DEFENDANTS

OPINION

On congderation before the court is acomplaint filed by the plaintiff, Supertrall Manufacturing
Co., Inc., (Supertrail); answer and affirmative defenses having been filed by the defendant, Heights,
Inc., (Heights); on proof in open court; and the court, having heard and considered same, hereby finds
asfollows, to-wit:
l.
The court has jurisdiction of the parties to and the subject matter of this proceeding pursuant to
28 U.S.C. 81334 and 28 U.S.C. 8157. Thisisacore proceeding as defined in 28 U.S.C.
8157(b)(2)(A), (E), and (H).
.
In the pretria order, Supertrail presented its concise summary of the ultimate facts as follows:
Titleto red property, owned by the plaintiff’s predecessor in interest was
fraudulently transferred to the defendant. Prior to the defendant’ s disbursement of al of
the purchase price (for the red estate) and prior to the defendant’ s disbursement of

other funds regarding the red edtate, the plaintiff notified the defendant of its claims.
Despite the notice, the defendant continued to expend significant sums of money for the



purchase price of the red estate. Additiondly, a mortgage held by the plaintiff was
released in connection with the sale of the real estate for no consideration.

Helghts presented its concise summary of the ultimate facts as follows:

Heghtsis the record title holder and owner of the five (5) lotsin PAm Beach
County, Horida. Such property is more particularly described as follows:

Lots 178, 190, 251, 252 and 253, dl in Plat No. 1, STONEWAL ESTATES,
P.U.D., according to the Plat thereof recorded in Plat Book 47, Page 12,
Public Records of Pam Beach County, Florida.

Egtates Holdings, Inc. (the former name of Iris, which Supertrall dlegesto bea
predecessor in interest) actually conveyed the five lots by Warranty Deed to Yvonne E.
Campbell on March 1, 1992. Yvonne E. Campbell conveyed the lots to Pacific
Investment Company on October 25, 1994. Pecific Investment Company conveyed
the lots to Heights on February 16, 1995.

Norske obtained its mortgage on the five lotson August 9, 1988. A.J, Inc., a
Maryland corporation, became the assignee from Norske of the aforesaid mortgage on
June 9, 1993. On October 25, 1994, A.J., Inc., executed the partial releases of its
mortgage on those five lots.

On December 2, 1994, Iris, Norske, Yvonne E. Campbell and A.J, Inc.,
entered into a mortgage modification agreement and a confirmation and subordination
agreement whereby it was expresdy agreed that the terms and provisions of the Norske
mortgage and note, the assgnment of sameto A.J. Inc., the deed from Iristo Yvonne
E. Campbell, the deed from Y vonne E. Camphbell to Peacific Investment Company, and
therdease by A.J,, Inc., of the Norske mortgage on the five lots was ratified,
confirmed, and agreed to be in full force and effect by Iris and Norske; the agreements
were entered into in consderation of those parties entering into the Iris Settlement
Agreement. The Iris Settlement Agreement was the subject of Supertrail’s motion for
gpproval submitted to this Court on May 17, 1996. The motion to approve the Iris
Settlement Agreement was granted by this Court on July 8, 1996.

Dr. Mustafa Atac is represented by Supertrail’s Horida counsel, and previoudy
filed acivil action againg Pacific Investment Company and Helghts, seeking to establish
his aleged ownership of thefive lotsin Case No. CL95-166DAE in the Circuit Court
of the Fifteenth Judicia Didrict in and for PAm Beach County, Horida The Supertrall
adversary complaint aleges that conveyances to Pacific Investments, Inc., and Heights
were in breach of an agreement in favor of Atac. In fact, no such agreement has been



produced in discovery. On May 7, 1997, Atac filed avoluntary dismissa of cams
againg Heights, and filed a notice of release of lis pendens againg the five lots.

Supertrail has not aleged that the conveyance of the lots to Y vonne Campbell
or the assgnment of the mortgage to A.J., Inc., were fraudulent conveyances.
Supertrail had no legd interest in the lots when they were conveyed to Pecific
Investment Company or subsequently to Heights. Supertrall has no sanding to
complain about the dleged breach of any agreement in favor of Atac, who has
previoudy dismissed hisdleged dam agang Haghts.

Heghtsisthe owner of thelots. In the dternative, pursuant to 11 U.S.C.
8550(e), Helghts is a good faith transferee entitled to alien on thefive lotsin order to
secure the cost to Helghts of improvements made and any increases in the vaue of the
lots, and for payments for purchase of the lots and payments of taxes, dues, license
fees, and litigation fees and expenses. Heights was aremote transferee that paid good
vaue and in good faith for the five lots, having made payments to Pacific Investment
Company for purchase of the lots, to the PAm Beach County for taxes and license fees,
for dues to Estates Property Owners, and for litigation fees, and expensesin defense of
the lawsuit filed by Dr. Atac regarding disouted clams of ownership to the five lots.

In the pretrial order, the parties stipulated to the following facts:

a Supertrail was a corporation organized and existing under and by virtue of the laws of
the State of Mississippi. Supertrail is the debtor-in-possession in case number 96-20040 that is
presently pending before this Honorable Court.

b. Heights is a corporation organized and existing under and by virtue of the laws of the
State of Idaho.

C. This Court has jurisdiction of Heights adversary proceeding pursuant to the provisons
of 28 U.S.C. 8157 and 1334, and 11 U.S.C. 8548 and 550.

d. The debtor Supertrail commenced this bankruptcy case by filing avoluntary petition
under Chapter 11 of the Bankruptcy Code on or about January 4, 1996. No plan of reorganization has
been confirmed.

e Supertrall filed an adversary complaint againg Pecific Investments, Inc., (hereinafter
“Pacific’) and Heights on or about March 25, 1997.



f. The adversary complaint aleges a connection or relationship between Supertrall and
Dr. Mustafa Atac, and that conveyances of |ots to Pacific and subsequently to Heights, were in breach
of an agreement in favor of Dr. Mustafa Atac. No such agreement has been produced.

o] Heightsisthe record title holder and owner of the five (5) lotsin PAm Beach County,
Florida. Such property is more particularly described as follows:

Lots 178, 190, 251, 252 and 253, dl in Plat No. 1, STONEWAL ESTATES,
P.U.D., according to the Plat thereof recorded in Plat Book 47, Page 12, Public
Records of Pam Beach County, Florida.

h. Egtates Holdings, Inc. (the former name of Iris, which Supertrail dlegesto bea
predecessor in interest) actudly conveyed the five lots by Warranty Deed to Y vonne E. Campbell on
March 1, 1992. Yvonne E. Campbdl conveyed the lots to Pacific Investment Company on October
25, 1994. Pacific Investment Company conveyed the |ots to Heights on February 16, 1995.

I. Norske obtained its mortgage on the five lots on August 9, 1988. A.J, Inc.,, a
Maryland corporation, became the assignee from Norske of the aforesaid mortgage on June 9, 1993.
On October 25, 1994, A.J,, Inc., executed the partia releases of its mortgage on those five lots.

J. On December 2, 1994, Iris, Norske, Yvonne E. Campbell and A.J., Inc., entered into
amortgage modification agreement and a confirmation and subordination agreement whereby it was
expresdy agreed that the terms and provisions of the Norske mortgage and note, the assgnment of
sameto A.J, Inc., the deed from Iristo Yvonne E. Campbdll, the deed from Yvonne E. Campbell to
Pecific, and the release by A.J.,, Inc., of the Norske mortgage on the five lots was ratified, confirmed,
and agreed to bein full force and effect by Iris and Norske; these agreements were entered into in
congderation of those parties entering into the Iris Settlement Agreement. The Iris Settlement
Agreement was the subject of Supertrail’s motion for gpprova submitted to this Court on May 17,
1996. The motion to approve the Iris Settlement Agreement was granted by this Court on July 8,
1996.

K. Dr. Musgtafa Atac is represented by Supertrail’ s Florida counsel, and previoudy filed a
civil action againgt Pacific Invesment Company and Heights, seeking to establish his dleged ownership
of thefivelotsin Case No. CL95-166DAE in the Circuit Court of the Fifteenth Judicid Didtrict in and
for PAm Beach County, Florida. On May 7, 1997, Atac filed avoluntary dismissal of the clams
againg Heights, and filed a notice of release of lis pendens againg the five lots.

l. Heights has made payments of $133,175.22 to Pacific Investment Company,
$67,212.83 to PaAm Beach County for taxes and license fees, $19,543.05 to Estates Property Owners
for dues, and $15,883.69 for litigation fees and expenses in defense of the Atac lawsuit.



I1.
From the proof presented, the court concludes that the following events occurred:

Norske, U.S.A., Inc., (Norske) Mortgage:

Estates Holdings, Inc., (Estates Holdings) a corporate entity related to Supertrail’s
predecessorsin interest, executed amortgage in favor of Norske on August 9, 1988, encumbering the
five lots which are subject to the current dispute. (Exhibit D-5)

This mortgage was initidly assgned to Enterprise Nationd Bank of Palm Beach for the benefit
of L. Campbell IRA on April 30, 1991. (Exhibit D-6) It was then assigned to Robert Cook, an
attorney representing Larry Campbell, on March 19, 1992. (Exhibit D-7) It was thereafter assigned
by Cook to A.J., Inc., aCampbell corporate entity, on June 7, 1993. (Exhibit D-8)

Asapart of asettlement negotiated by Supertrail’ s predecessorsin interest and the Campbdll
entities, A.J., Inc., released the five subject lots from the Norske mortgage on October 25, 1994. Five
separate releases were prepared and recorded on February 24, 1995. (Exhibit D-9)

Pertinent Transfers of Title to the Five Subject Lots

Estates Holdings executed a warranty deed to Y vonne Campbdll, dated March 1, 1992.
(Exhibit D-1) This coincides roughly with the assgnment of the Norske mortgage to Robert Cook as
noted hereinabove. Thiswarranty deed wasinitidly held in escrow by Cook and not recorded until
March 28, 1994.

The court is of the opinion that the execution of the warranty deed, coupled with the assgnment
of the Norske mortgage, served to collateralize a $250,000.00 |etter of credit, arranged by Larry

Campbell for the benefit of Estates Holdings and/or its related entities, which, in turn, served as security



for an obligation owed to PAm Beach County by one or more of the said entities concerning Phase |A
of the Stonewa Edtates development. The recording of the warranty deed, dightly more than two
years after it was executed, was gpparently prompted by Pam Beach County’ s giving notice that it
would make demand on the letter of credit. Thisis discussed further hereinbelow.

Asapart of an Escrow Agreement, dated October 25, 1994 (Exhibit D-10), Yvonne
Campbd | executed awarranty deed on October 25, 1994, conveying the five lots to Pacific Investment
Company. (Exhibit D-3) This deed was recorded at Book 8503, page 426, on November 14, 1994.
According to the testimony, the Escrow Agreement was not fully adhered to or performed by the
contracting parties. Regardless, in the opinion of the court, it was supplanted by the Iris Settlement
Agreement, dated December 2, 1994, which is addressed below. (Exhibit D-15)

Iris Country Club, Inc., the successor corporate entity to Estates Holdings, executed a
quitclaim deed conveying the five lots to Y vonne Campbell on October 26, 1994. (Exhibit D-2) This
deed was recorded in Book 8503, page 423, on November 14, 1994. This instrument was executed
to insure that title was being gppropriately vested in Pacific Investment Company through Campbdll.

On December 28, 1995, Iris Country Club, Inc., and several other related entities merged into

Norske. Immediately theresfter, Norske merged into Supertrail. (Exhibit P-81)

Iris Settlement Agreement




When Pam Beach County indicated that it would make demand on the letter of credit arranged
by Campbell, Dr. Mustafa Atac agreed to infuse $260,000.00, to satisfy the PAm Beach County
demand and, correspondingly, the letter of credit. As consderation for thisinfusion, the subject five
lotsin Phase | of Stonewd Edtates were transferred through Y vonne Campbell to Pecific Investment
Company, the stock of which wasto be owned by Dr. Atac. Pacific Investment Company was
incorporated by Paul Swenke, an attorney who, at that time, represented Dr. Atac. In order for the
transfer of the lots to have meaningful vaue, it was necessary for A.J,, Inc., to release the lots from the
Norske mortgage. These events were firs mentioned in the Escrow Agreement and then later ratified
in the Iris Settlement Agreement which was executed by Iris Country Club, Inc., and Norske, as well
as, by Yvonne Campbel, A.J, Inc., and Lyec Three, Inc., another Campbell entity.

The Iris Settlement Agreement provided that fair consderation was exchanged, and that the
transfers were not fraudulent conveyances as contemplated by the Bankruptcy Code. Although there
were other issues in dispute between Supertrail’ s predecessorsin interest and the Campbell entities,
particularly concerning Phase IA of Stonewal Edtates, the Iris Settlement Agreement appeared to
resolve dl disputes relative to the subject five lots located in Phase |. The agreement was gpproved by
this court on July 8, 1996, as aresult of amotion filed by Supertrail. (Exhibit D-15A)

V.

At thetime of the transfer of the five lots to Pacific Investment Company, Paul Swenke was
thought to be atrusted friend of Dr. Atac and many of the other individuas who were filiated with
Supertrail’ s predecessors in interest. Thiswas not the case. Swenke arranged for the transfer of the

five lotsto Heights, and apparently kept the proceeds of the transaction for himsalf without making an



accounting to Dr. Atac or Pacific Investment Company. The stipulations indicated that Heights made
the following payments rdaive to the lots:

$133,175.22 - paid to Pcific Investment Company
67,212.83 - paid to PaAm Beach County for taxes
19,543.05 - paid as dues to the Property Owners Association
15,883.69 - atorneys feesand costs
$235,814.79
Helghts takes the position that it is a bona fide purchaser of the five lots for value. Whilethis

may betrue, it isnot an issue that is before the court at thistime. The significant question is whether
Supertrall’ s predecessors in interest lost the five lots and/or the Norske mortgage as aresult of
fraudulent conveyances. In this context, the court must take the position that because of the various
mergers, al of the predecessors in interest to Supertrail must be considered as one. Indeed, the plaintiff
in this cause of action is Supertrail, not Norske or Iris Country Club.

When the decision was originadly made to transfer the five lots to Y vonne Campbell and assign
the Norske mortgage, the Supertrail predecessors in interest obvioudy intended to collateraize the
letter of credit that Larry Campbell had arranged relative to the obligation owed to Palm Beach County.
It would have been meaningless to amply transfer the lots without assigning the Norske mortgage.
Otherwise, Campbell would only get collaterd fully encumbered by debt. In its presentation to the
court, Supertrail argued that it logt title to the lots and the ownership of the mortgage. However,
because the mortgage encumbered the lots, there is clearly no “double’ lossto Supertrail or its
predecessors. Consequently, the true item of vaue given to Camphbell was the mortgage assgnment.
The corresponding consideration was the letter of credit that had been placed as security to satisfy the

obligation owed to PaAm Beach County.



When Pam Beach County indicated that it would make demand on the letter of credit,
Camphbell caled upon Supertrail’s predecessors in interest for assstance. This, of course, ultimately
prompted the $260,000.00 infusion by Dr. Atac, which was utilized to satisfy the PAm Beach County
obligation. The*“quid pro quo” for thisinfuson was the transfer of the five lots, free and clear from the
Norske mortgage, to Pacific Investment Company, an entity that was to be owned by Dr. Atac. The
fivelots, owned by Iris Country Club, one of Supertrail’ s predecessors in interest, were released from
the mortgage held by Norske, another of Supertrail’ s predecessorsin interest, so that the Palm Beach
County debt, which was owed by one or more of Supertrail’ s predecessors in interest, could be paid.
From the evidence presented, the actuad value transferred is reasonably equivaent to the amount of the
debt that was satisfied. If there is another explanation for this series of events, it was not developed in
the proof.

In its argument to the court, Supertrail took the position that Iris Country Club and Norske
actudly recelved no benefit as aresult of the aforementioned transactions because the PAm Beach
County obligation was related to property located in Phase 1A of the Stonewal Estates development
rather than Phase |, where the five lots, owned by Iris Country Club, were located . Because of the
various mergers, bringing not only Iris Country Club and Norske into Supertrail, but the other entities as
well, this argument is misplaced. Once the mergers were consummeated, the assets were owned and the
debts were owed by one surviving entity. Supertrail and its predecessors created this corporate web.
They must now live with the consegquences.

Theinjured party in this proceeding is Dr. Atac who paid $260,000.00, in order to satisfy the

Pam Beach County obligation. (Parentheticdly, the court recognizes that the infusion provided by Dr.



Atac did not come exclusively from his persond funds. Rather, he was acting for himsdf, aswdll as, as
a“defacto” trustee for severd others. For purposes of this opinion, however, it is much smpler to
discuss hisinvolvement in the singular.) Dr. Atac did not receive the shares of stock in Pacific
Investment Company, which was to have owned the five subject lots. The testimony of Noreen Wilson
to the effect that the lots were to be re-encumbered with a new mortgage in favor of Norskeisillogica.
It would make absolutely no sense for Dr. Atac to pay $260,000.00, only to receive lots that were
encumbered by a mortgage in favor of another entity. Had Swenke not orchestrated the sde of the lots
to Heights and then absconded with the proceeds, this cause of action would never have been filed.
Swenke, the truly culpable party, was not named as a defendant in this proceeding.

V.

The court is of the opinion that neither 8726.106 or 8727.105(14), Fla. Stat. (1997), are
gpplicable to this proceeding. A debt was paid through the release of assets, the values of which are
comparable. The court has seen no evidence whatsoever to indicate that the obligation owed to PAm
Beach County was not a debt owed by one of Supertrail’ s predecessorsin interest. As such, the court
is of the opinion that the complaint filed by Supertrall should be dismissed with prgudice. All court

costs accrued herein shall be paid by Supertrail.
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An order, consastent with this opinion, shal be entered contemporaneoudy herewith.

Thisthe __29th  day of December, 2000.

/S David W. Houston, 111
DAVID W. HOUSTON, Il
UNITED STATES BANKRUPTCY JUDGE
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